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CPI NI ON AND ORDER

Appel l ant seeks reversal of the Comrandant's decision on
appeal (Appeal No. 1830) affirmng the revocation of his seaman's
docunments by Coast Guard Exam ner Harry J. Gardner, acting under
authority of 46 U S. C. 239 b.! The basis for the Commandant's
action was evidence brought out at an evidentiary hearing before
the exam ner, that on Septenber 23, 1969, appellant was convicted
in a Federal court of violating a narcotic drug |aw of the State of
California. 2

146 U.S.C 239 b, in relevant part, provides that: "The
Secretary [of Transportation] may--...

(b) take action, based on a hearing before a Coast Guard
exam ner, under hearing procedures prescribed by the Admnistrative
Procedure Act, as anmended, to revoke the seaman's docunents of--

(1) Any person who, subsequent to July 15, 1954, and within
ten years prior to the institution of the action, has been
convicted in a court of record of a violation of the narcotic drug
|aws of the United States, the District of Colunbia, or any State
or Territory of the United States, the revocation to be subject to
the conviction's becoming final...."

We have previously held that the del egations of the Secretary
of Transportation to the Conmandant provide sufficient authority
for his exercise of the power of revocation under 46 U S.C. 239 b.
See Commandant v. Snider, Order ME-2, adopted Septenber 24, 1969;
49 CFR 1. 46(b).

2Copi es of the decision of the Coomandant and the exam ner are
attached hereto.



The | aw under which appellant was convicted is section 11555
of the California Health and Safety Code, entitled "Opium Pi pes.™

This provides that: "It is unlawful to possess an opi um pi pe or
any device, contrivance, instrunent or paraphernalia used for
unlawful ly injecting or snoking a narcotic.”™ Since there is no

penalty cl ause, sections 19 and 177 of the California Penal Code
appear to be applicable, nmaking any statutory offense for which the
penalty is not prescribed punishable as a m sdeneanor.

Appel lant was so charged in a conplaint filed by a United
States Custons agent in the Federal court in California, pursuant
to 18 U.S.C. 13, known as the Assimlative Oinmes Act.® The charge
was denom nated a "petty offense,” permtting the case to be tried
before a United States Magistrate without a jury. 18 U. S. C
1, 3401- 2.

It was alleged in the conplaint that, on Septenber 23, 1969,
appel lant and a fenal e conpanion were entering this country from
Mexico at Calexico, California, and were searched by custons
of ficers, who found one and one-half marijuana cigarettes in his
shirt pocket,a "marijuana roach hol der," and | ess than one gram of
marijuana in his conpanion's purse. Presumably on the theory that
the custons station qualifies as a Federal enclave, the possession
of "narcotic paraphernalia”™ in violation of the California | aw was
all eged as a Federally-assimlated crine.

Arrai gned before a magistrate of the Federal court for the
Southern District of California, the defendants pleaded guilty and
were convicted of "having in their possession a quantity of
marijuana (narcotic paraphernalia) in violation of 18 U S. C 13
(violation of Section 11555 of the Health and Safety Code of State
of California)." Appellant was fined $50 and hi s conpani on $25, or
in lieu of these paynents, they were ordered to serve one day at
the county jail for each $5 of their fines.* The nmgistrates's
judgnment record also recites that the defendants waived their
rights to counsel and a jury trial.®

3 18 U S.C 13 incorporates by reference the State crimnal
| aw as the Federal crimnal law within a Federal enclave, where no
simlar Federal offense is applicable.

‘Appel l ant's assertion on appeal that he inmmedi ately paid the
fine and was rel eased is not disputed.

Their witten consent to be tried by the magi strate, although
required to be filed with the judgnment, was not offered in evidence
at the examner's hearing. See 18 U S.C 3401(b). However, in view
of our disposition of this case, the m ssing docunent is not of
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Appel lant first challenges the magistrate's judgnent for its
inclusion of a marijuana possession offense under the "narcotic
par aphernalia" statute, and on other grounds. W agree with the
Commandant that the judgnent is not subject to collateral attack in
these adm nistrative proceedi ngs. However, the real issue before
us is appellant's contention that the sanction of revocation is
di sproportionate to the petty offense.

Appel l ant argues that the authority to revoke a seaman's
docunents under 46 U S C. 239 b is permssive rather than
mandat ory. The Commandant accepts this proposition only to the
extent of finding a prosecutory discretion wthin the Coast Cuard,

holding that: "Once action has been instituted and proof of
conviction of a narcotic drug |l aw viol ation has been established,
revocation is the only order authorized by Congress.” Thi s

interpretation is also reflected in the Commandant's regul ati ons
governing the exam ners' order in such cases.®

We find, however, that in previous decisions in other cases,
Commandant s have vacated orders of revocation inposed by exam ners
under 46 U. S.C. 239 b, after weighing evidence favorable to the
seanen invol ved. (See Commandant's Appeal Decisions Nos. 1513
1514, 1594.) Moreover, while the instant case was pendi ng on appeal
before the Commandant, the Coast Guard regul ations for marijuana
of fenses applicable to seanen enpl oyed aboard U.S. nerchant vessels
were revised and liberalized, within the purview of 46 U S C
239(9) . As of October 20, 1970, under these regulations, the
Commandant has authorized examners to enter an order |less than
revocation "in those cases involving marijuana, where the exam ner
is satisfied that the use, possession or association [wth
marijuana, for which the seaman is charged with m sconduct,] was
the result of experinentation by the person [so charged] and that
the person has submtted satisfactory evidence that such use wll
not recur...."’

These revised regulations pertaining to marijuana offenses
under 46 U. S.C 239(g), the discretion already exercised by
Commandants under 46 U.S.C. 239b in previous cases, and the nature
of the petty offense for which appellant was convicted and fined in
1969, all persuade us that the revocation action of the Conmandant
in this case should be nodified. The difficulty of there being no

concern.
646 CFR 137.03-10(a).
746 CFR 137.03-4; 35 Fed. Reg. 8291-2, 16371.
_3_



authority for inposing a sanction |ess than revocation under 46
U S.C. 239b nay be obviated by vacating the order at this tine as
Commandant s have done in the past where, although serious narcotic
drug law violations were involved, of fsetting proof of

rehabilitation was presented on appeal. Commandant s nade these
past determnations in the belief that restoration of the
individual's seaman's docunents under al | the attendant

ci rcunst ances, would be consistent wwth the interest of safety at
sea. This, in our view, conports nore closely with the |egislative
intent of 46 U S C 239 b than does the decision under review
herein, where the Commandant nakes no attenpt to draw the nexus
between the offense and the interests to be protected under
statute.

As we pointed out in Commandant v.Snider,® the purpose of
this statute, borne out by its legislative history, is to proceed
agai nst the seaman's docunents of persons who, by their conviction

of narcotic offenses ashore, are shown to be "ill-suited for
enpl oynment aboard U. S. nerchant vessels, for reasons that relate to
the safety of life and property at sea.” It is an anomaly clearly

not intended by the Congress if, purely by virtue of different
regul ati ons of the Commandant, the seaman conmitting a marijuana
of fense ashore, while unenployed, is to receive a harsher sanction
than the seaman conmtting the sanme offense while serving aboard
shi p. The authorization of Congress, referred to by the
Conmandant, cannot be conceived as intending such an unbal anced
regul atory schene.

In the interest of perpetuating the balance required by
adm ni strative due process, we hold that the single, isolated
i ncident of appellant's wongful possession of one and one-half
marijuana cigarettes, for which he was convicted in 1969,
establishes no nore than experinental use of the prohibited
substance by him As such, it does not support the determ nation
that he represents a continuing threat to safe operation aboard
shi ps on which he woul d serve.

The fact remains that appellant's counsel presented no
evidence tending to show that his use of marijuana will not recur.
That is wunfortunate but nmay, to a considerable degree, be
attributed to the mandatory tone of the Commandant's previous

8Footnote 1, supra, at 8-9. The Snider case involved a
conviction for violation of Section 11500 of the Health and Safety
Code of California. This was a serious offense for possession of
narcotics "other then marijuana” and carried a penalty of 2 to 10
years inprisonnment for the first offense. Qur decision in Snider
is thus clearly distinguishable fromthe one at hand.
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regul ati ons concerning marijuana offense under 46 U S.C. 239(g),
and those still pertaining to 46 U S.C. 269b. At this juncture,
nonet hel ess, we are inclined to give the benefit of the doubt to
appel  ant, believing that the enforcenent actions taken to date are
sufficient to assure him of the serious consequences for his
repetition of an offense involving marijuana.

Furthering this assurance, again followng the salutary
precedent of previous Conmmandants' decision, we affirmthe findings
made bel ow pursuant to 46 U.S.C. 239b, that appellant has been
convicted of a narcotic drug law violation, involving his
possession of marijuana in 1969, while holding seaman's docunents.®
The Coast Cuard records of such findings are not expunged by virtue
of this decision.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied except insofar as
nodi fication of the Cormandant's order is provided for herein; and

2. The revocation order of the Commandant be and it hereby is
vacated and set aside, and shall termnate as of the date of
servi ce appearing on the face of this order.

REED, Chairman, LAUREL, MADAMS, THAYER, and BURGESS, Menbers
of the Board, concurred in the above opi nion and order.

( SEAL)

°To the extent that appellant's prior conviction rested on his
possession of a marijuana roach holder, it is disregarded in view
of the Commandant's decision in Appeal No. 1513, which held that a
prior conviction for "unlawful possession of a hypoderm c needle
and other equipnment used to inject narcotic drugs" was not
actionabl e under 46 U.S.C. 239b.
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